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A series of manmade forces—loose credit, Wall Street greed and outright
fraud—collided with our employment woes and chronic poverty to form
the economic equivalent of the perfect storm.!

This is an eyewitness report from an attorney working with Cleveland
neighborhood development corporations, including one in the Slavic Village
neighborhood, a place sometimes identified as ground zero in the mortgage
disaster. The Urban Development Law Clinic at Cleveland State University,
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where I am a clinical professor, is legal counsel to the Slavic Village Devel-
opment Corporation and other Cleveland nonprofit development corpo-
rations. We see firsthand at the ground level the devastation of property,
lives, and neighborhoods that is being inflicted by a mortgage finance sys-
tem run amok in inner-city neighborhoods. Observers have compared the
man-made devastation in Cleveland neighborhoods to conditions in New
Orleans after Katrina.? We are starting to call it “Hurricane Wall Street,”
and it has not finished wreaking havoc in our neighborhoods.

Cleveland’s inner-city neighborhoods were built up mostly during and
after World War 1. Much of the housing stock was built for working-class
families who earned their livelihood in mills and factories and by working
blue-collar jobs connected with the industrial engine that made the city one
of the nation’s largest by mid-century. After the city’s population peaked
in the 1950s, suburbanization began to siphon away the most prosperous
families. Then, the relocation and loss of much of the city’s manufacturing
employment in the 1980s and 1990s further depopulated and weakened
the housing market in these neighborhoods. Currently, Cleveland’s popu-
lation is half of the 1950 high of 914,818. It is now less than it was 100 years
ago—and is still dropping.?

The movement of population and manufacturing from the city to outer-
ring suburbs or out of state over the past several decades has become the
critical problem facing most Cleveland neighborhoods and the region.
Cleveland’s oldest neighborhoods are now comprised mostly of obsolete
houses that are costly to maintain. Rehabilitation of these houses has been
a central feature of Cleveland’s community development strategy. The suc-
cesses of that strategy are now being threatened by a decade of reckless
mortgage lending, rising foreclosure numbers, and abandonment.

This report describes in the first section the impact of mortgage failures
in Cleveland neighborhoods. The second section reports on the responses
by nonprofit development corporations and local government. The third
section identifies some of the programs and public policies being devel-
oped or considered to improve the responses and prepare for rebuilding
neighborhoods.

I. Mortgage Failure Problem®

When subprime mortgage lending pushed by mortgage sales agents
began replacing conventional lending by neighborhood banks and thrift in-
stitutions, the easy credit enabled thousands of improper and fraudulent fi-
nancing transactions to occur.® Unscrupulous mortgage originators targeted
the vulnerable inner-city neighborhoods, flooding such areas with high-risk
loans, many of which were predatory and fraudulent. By 1999, responsible
nonprofit community developers were feeling the hurt when flippers, who
applied cheap cosmetic repairs to distressed houses, marketed their so-
called rehabs for the same price as houses completely rehabbed with qual-
ity workmanship and materials. The blight resulting from unscrupulous
flipping and financing by get-rich-quick schemers began to drive away the
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stable tenants and homeowners in neighborhoods being revitalized by non-
profit community developers.”

By 2000, Cleveland neighborhood community developers, their funding
sources, and some city officials were becoming aware that predatory and
fraudulent home financing was undermining their neighborhood revital-
ization programs. The lack of transparency and accountability in the docu-
mentation and reporting of real estate transactions obscured the full extent
of the damage being inflicted on the local housing market. Neighborhood
development and community civic groups made pleas for help with the
disaster unfolding in Cleveland’s racially diverse neighborhoods. Their
pleas were not taken seriously by most public officials and were resolutely
rejected by the organized banking and lending industry and its lobbyists.

The wake-up call from inner-city neighborhoods was not widely heard
until 2005 when the rising volume of foreclosures choked the court of com-
mon pleas, a situation that finally attracted the attention of suburban poli-
ticians and the national press.® The dramatic increase in foreclosures from
2003 brought attention to the destructive effect that subprime lending was
having in urban neighborhoods, not only in Cleveland, but also in other
cities and suburbs.’

The scrutiny of the foreclosure phenomenon is revealing more about the
nature and extent of predatory and fraudulent mortgaging in weak-market
neighborhoods. Initially, attention focused on the plight of homeowners
in trouble because of personal misfortune such as illness, job loss, and
divorce—situations that have historically accounted for many foreclosures.
Now we see homeowners and inexperienced investors overwhelmed with
debt because they were swindled by predatory loans or ill-informed about
home financing. Stories are circulating at the neighborhood level of home-
owners who refinanced for as much or more than the value of their home,
used the proceeds to buy a better house in the suburbs, and then defaulted
on the mortgage on the older house in the city. The foreclosure docket at
the common pleas court reveals instances of a single owner or entity listed
as the primary defendant in multiple foreclosures in the same year. Closer
examination suggests that hundreds of these foreclosure defendants took
out subprime loans within a year or two for as much or more than the sale
price of the house then in default. Our clinic’s involvement with several
hundred properties in seven inner-city neighborhoods over the past four
years reveals a widespread pattern of greed-driven speculation and naive
investment in substandard, even condemned, housing for prices above
value by borrowers who made no or few payments.

It may take three or four years after a foreclosure action is filed before the
property is sold, by which time the cost of rehabilitating the now-dilapidated
house exceeds the price it would bring in a legitimate sale.”® We notice that
lenders are more frequently the purchasers of foreclosed properties at sher-
iff’s sales and that their inventory of dilapidated houses for sale is astound-
ingly high. The least marketable houses in their inventory are sold in bulk to
what might be described as realty scrap dealers, which sell at live auctions
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or on eBay or other Internet auctions.” We notice also that lien holders are
walking away from their foreclosure cases before a sale when the property is
not valuable. Sometimes the lien holders do not even initiate foreclosure on
worthless property, especially if the house has been demolished.

Abandonment of mortgage liens results in a title that is toxic, meaning
that the title is not marketable except by litigation and a judicial sale at
public expense. Further, the expense of cleaning titles can exceed the actual
value of a property in blighted condition.

In Ohio, these toxic titles remain in the names of owners who some-
times believe their ownership was terminated in bankruptcy or foreclosure.
These owners are, however, still owners of record and legally responsible
for the condition of the property. They are subject to criminal sanctions for
failing to comply with housing codes and nuisance abatement orders. They
often attempt to give the property away; but, of course, anyone receiving
the property is responsible not only for abating the violations but also for
the mortgage lien. Subprime lenders and debt collectors holding thou-
sands of worthless liens are rarely willing and often unable to deal in short
sales of individual liens to clear these toxic titles. These properties are truly
orphaned. Owners and lien holders are unable or unwilling to spend what
it takes to make the property marketable and usable. The public collector of
property taxes is the last resort for clearing the title. Tax foreclosure results
in either a sheriff’s sale for taxes, which may exceed the land value, or for-
feiture to the state for sale to the highest bidder.*

In Cleveland, then, this perfect storm wreaking destruction on the city
and inner-ring suburbs consists of a surge of unscrupulous and sometimes
illegal mortgage lending in an already weakened housing and real estate
market. The effect of this financing disaster is not only the loss of dwellings
irresponsibly financed but also the loss of the use and value of neighboring
property. The destructive impact on houses subjected to flipping and perni-
cious financing is not specifically measurable at the present time, nor is the
more devastating secondary loss in the value, both financial and civic, of the
affected neighborhoods. But it is a multibillion dollar injury in metropolitan
Cleveland, and it will take more than a single generation to recover from: it.

II. Responses

A. Community Development Corporations (CDCs)

It is widely recognized in the community development field that Cleve-
land is distinguished from other cities by the number and the accomplish-
ments of high-performing neighborhood-based nonprofit CDCs. These CDCs
have been the leading edge of housing rehabilitation and community de-
velopment in the city for three decades. By the mid-1990s, some of them were
engaged in multimillion dollar housing and multiuse developments with
the support and partnership of an array of public and private funders. Like
canaries in the mines, they began to experience the poisonous effects of
predatory and subprime home financing in the late 1990s. It was not un-
derstood then the way it is now, but their antennae on the streets of their
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neighborhoods were picking up signs of suspicious activity: speculative
purchases and sales of blighted houses that were not fully rehabbed, fly-
by-night repair or rehab work, increases in absentee and neglectful owner-
ship, inaction on code violation citations, and transfers of title to people
associated with each other in business for increased prices without any
improvements made.

In 1999, the Urban Development Law Clinic represented the Slavic Vil-
lage Development Corporation in a civil nuisance abatement suit against a
bankrupt flipper who bought distressed properties, sucked out the equity
with mortgages higher than sale prices, and then abandoned the dwell-
ings.” Under oath in court, this owner testified that TV infomercials mo-
tivated him to make money fast in real estate, that he was persuaded by
real estate agents and his mortgage broker to buy and finance properties
relying only on their recommendations, that he took cash away from each
closing, and that he did not know how to manage the property he pur-
chased. The experience of this litigation and the concurrent foreclosures
brought by lien purchasers over the next three years was an education for
the clinic and its CDC clients. This case, along with a few similar cases filed
at that time, demonstrated that something very rotten was going on in the
housing market and that it was threatening the housing and community
development investments of CDCs in Cleveland.

B. Cleveland at the Crossroads

In 2004, Neighborhood Progress, Inc. (NPI) was investing substantial
resources in its Strategic Investment Initiative." This program invests spe-
cial technical and financial assistance in six of NPI's most capable affiliates,
each of which was engaged in an anchor development project designed
to have market appeal beyond the immediate neighborhood. This strat-
egy recognizes the reality that neighborhood recovery is not possible in
all needy neighborhoods at the same time or in the same way and that the
limited resources available need to be deployed strategically with attention
to what the market for housing and community amenities was ready to
absorb.

Part of the Strategic Investment Initiative program is an effort not only
to acquire land needed for the anchor projects but also to deal with blighted
vacant and abandoned property immediately surrounding the anchor proj-
ects in order to protect the marketability of the multimillion dollar invest-
ments in those major developments. Frank Ford, an NPI vice president,
was assigned to lead what is called the Land Assembly Project, and he en-
gaged the Urban Development Law Clinic at Cleveland State University to
provide legal assistance to the project.®

At that same time, the National Vacant Properties Campaign was emerg-
ing as the lead national organization in focusing both attention and con-
structive information on the vacant property problem around the country.
NPI was the first client to commission the Campaign to perform a local
assessment of the vacant property problem and suggest what could be
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done to deal with it. The Cleveland assessment began in 2004 and was re-
leased in June 2005 under the title Cleveland at the Crossroads: Turning Aban-
donment into Opportunity (Crossroads report).'®

The Crossroads report noted that although the increase in vacancy and
abandonment of houses was observable in most neighborhoods, the data
that would reveal with precision what was happening—as well as how
and where—was not available. The assessment reported a lack of connec-
tion among the various data systems in city departments and county agen-
cies that keep public records. It further reported that the fragmentation of
functions and efforts in the array of public agencies and private entities
dealing with various aspects of the abandonment problem resulted in un-
necessary competition and confusion of efforts. On the other hand, the as-
sessment pointed to existing capabilities and programs that were effective
and needed to be expanded.

Along with NPI, the City of Cleveland and some county agencies em-
braced the assessment and committed to immediate action.

C. Tax Foreclosure Reform

Property tax collection for all property taxes is done in Ohio by county
treasurers. Property tax foreclosures have been a critical tool for putting
abandoned tax-dead property (i.e., property on which tax liens are not col-
lectible) back into productive use, but tax foreclosure is not designed for
that purpose; rather, property tax foreclosure is intended to produce tax
revenue from property owners. The statutory procedures for tax foreclosure
are very deliberate. Property tax collection starts slowly after more than a
year of nonpayment, another year of delinquency, multiple notices, oppor-
tunities for repayment plans, and other delays. Foreclosure does not start
until the tax delinquency is published and certified. Unless halted by pay-
ment of the tax delinquency, the process often takes years to complete.'”

In 2006, the Ohio legislature adopted a tax foreclosure reform champi-
oned by Cuyahoga County Treasurer Jim Rokakis, which provides for a
summary proceeding when the tax-delinquent property is not occupied
and no one responds to the foreclosure summons and complaint.'® The
default hearing essentially confirms that the property is tax-dead, that all
parties who should receive notice did in fact receive notice, and that no one
will redeem the property. The property can then be sold at a sheriff’s sale
for the amount of taxes owed. If the property is worth less than the taxes
owed, it can be deeded by decree without a sherift’s sale to a city willing to
take it. In its first full year of implementation, this new procedure significantly
increased the flow of orphaned tax-dead vacant lots to municipal control.
No single procedure is currently more useful than tax foreclosure to put
abandoned properties under municipal control and clear toxic titles.

D. Suburban Demand for Mortgage Foreclosure Reform
Just as the National Vacant Properties Campaign assessment was being
completed and released in the spring of 2005, suburban mayors were
discovering the sudden increase in foreclosures in their neighborhoods and
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the amount of time that houses in foreclosure remained empty. The volume
of foreclosure cases in the Cuyahoga County Court had quadrupled be-
tween 1995 and 2005, resulting in a logjam at the courthouse. Normal cases
took more than two years to complete, and a significant number were pend-
ing for four or five years. With the encouragement of attorneys who repre-
sent plaintiffs in foreclosure litigation, the suburban mayors descended on
the county commissioners with a very public demand for reform to speed
up foreclosure proceedings. Although county commissioners have no di-
rect involvement or responsibility for foreclosures, they are perceived as the
leading elected officials in the county; they oversee the budgets of all other
county officials; and, very conveniently, they hold weekly public meetings.
Pressure from their political allies in the suburbs drew immediate action.

Advocates for victims of predatory lending and homeowners in fore-
closure also took part in the public demand for foreclosure reform. Their
petition, however, was for slower foreclosure proceedings to give home-
owners an opportunity to redeem their mortgages or to assert defenses to
the foreclosure claims by lenders. Foreclosure prevention advocates formed
a coalition and pressed their demand for fairer foreclosure proceedings along
with a new foreclosure prevention program under local government aus-
pices to ensure its legitimacy and distinguish it from the scourge of fraudu-
lent foreclosure rescue scams on the scene.

Faced with demands for both faster and fairer foreclosure proceedings,
the county commissioners persuaded all the elected county officials who
played a role in the foreclosure and judicial sales process to undertake a
major assessment of their ability and need for reform and to report back
three months before the completion of the annual budget for 2006." There
were results. With unparalleled cooperation, the various county offices pro-
duced a set of procedural and policy improvements—along with budget
increases, of course—to reduce the time between the filing of a foreclosure
case and issuance of a sheriff’s deed to a new owner. Simultaneously, the
county treasurer took the lead in establishing a major mortgage foreclo-
sure prevention program based in his office and led by his staff.

Three years later, the number of foreclosure cases filed is still increasing,
but the number of cases completed each year has also increased. Proce-
dures for managing cases involving vacant houses have been streamlined,
and those cases can be put on a fast track for default hearings if a munici-
pality informs the court that the property is vacant and blighted. Suburban
officials are still frustrated with the increased volume of homes in fore-
closure and the increased number for sale by distant financial institutions
that often cannot be held accountable for the condition of their blighted
property. Homeowner advocates and foreclosure opponents are still press-
ing for more reform and more protection for those who are in disputes with
mortgage servicers and are threatened with the loss of their homes.

E. City of Cleveland’s Response

By the summer of 2000, it was apparent to neighborhood leaders and
city officials in Cleveland that abusive sales and financing schemes were
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resulting in the loss of dwellings and were interfering with the community
development efforts of the city and its nonprofit development partners. In
response, the mayor appointed a task force of officials and housing experts
to assess the problem of flipping and to propose remedies.” The Flipping
Task Force, headed by Linda Warren, Cleveland’s director of community
development at the time, found it could not get sufficient data out of the
disparate depositories of public records to prosecute what appeared to be
fraudulent practices. The task force also learned that the array of county
public offices that dealt with titles, transfers, taxes, lien records, foreclo-
sures, and sheriff’s sales did not connect with each other in a systematic
way, nor did they connect with the city’s Building and Housing Depart-
ment, Community Development Department, and Housing Court. More-
ovet, policies and procedures in the county’s agencies are tightly controlled
by state statutes, and even minor changes required state legislation. In ad-
dition, the task force discovered, the city lacked the staff and funds to vig-
orously enforce its own housing and building codes.

After two years of work, the task force proposed and the city council
adopted a Certificate of Disclosure policy, which required disclosure of any
open code violations between the buyer and the seller of most residential
property. It also provided for disclosure of the identity of all parties partici-
pating in the sale.”!

Housing code enforcement and the operation of the city departments
responsible for it were critically scrutinized in the Crossroads report. De-
ficiencies were cited, and recommendations for improvement were made.
Mayor Jane Campbell, then running for reelection, initially embraced the
criticism and immediately pledged to improve inspections and enforce-
ment procedures and hired a former member of the city council to carry out
that pledge. After election of a new mayor in November 2005, priority and
momentum on this key issue dropped at City Hall while a new administra-
tion was installed. In the past two years, however, city officials and neigh-
borhood organizations have collaborated with increasing effectiveness on
the inspection and citation of dilapidated abandoned properties.

In 2007, the city’s demolition budget was tripled, and the number of
demolitions came close to 800, quadruple the number for any prior year.
But code enforcement in Cleveland, as in most older cities, remains a very
challenging problem. As a system, housing code enforcement is generally
more effective in regulating new development and new construction than in
preventing or abating nuisance conditions in older housing stock. However,
the municipal system for protecting neighborhoods from nuisance condi-
tions is the first line of defense against the spread of blight in a weak hous-
ing market. Without effective code enforcement, especially in low-income
neighborhoods with older structures, blight will surely overtake rehabilita-
tion and restoration.

The strongest single institution in the Cleveland code enforcement
system is the Housing Court.”? As one of three statutory housing or envi-
ronmental courts in the state of Ohio, the Cleveland Housing Court has
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a history of demonstrating how a special purpose court with full jurisdic-
tion over housing, building, and zoning matters can simultaneously protect
the public health, safety, and welfare on the one hand and extract compli-
ance from responsible parties on the other.

The current Housing Court judge, Raymond L. Pianka, has been on the
bench since 1996. Before becoming the Housing Court judge, he initiated
and directed one of the city’s strongest neighborhood development corpo-
rations and served on the Cleveland City Council for twelve years. Telltale
signs of abuses in home sales and financing appeared in his courtroom soon
after his tenure began. He was among the very first to express alarm about
the damage being inflicted by those practices. He has initiated a number
of case management and sentencing procedures designed to help home-
owners whose personal residence is a problem and to hold those using real
estate to make money responsible for allowing their investment to harm
others. His treatment of financial institutions that hold blighted property
and that refuse to comply with laws protecting public health, safety, and
welfare have made national headlines.”

Although a court can act only on what is brought to it, the Cleveland
Housing Court demonstrates that a special purpose court with sufficient
jurisdiction, judicial powers, and leadership is one of the most effective
tools against housing abuse and abandonment.

E. Coordination of Initiatives

The Crossroads report made observations about fragmentation of efforts
and poor communication among institutions and organizations whose
functions were critical in preventing or mitigating the harm of abandoned
property. This report resulted in an array of responses.

For example, NPI convened a coordinating council of major govern-
mental and nonprofit stakeholders that operated programs and projects
dealing with blighted and orphaned housing. Individuals from Cleveland
City Council, the city administration and its key departments, the Housing
Court, the First Suburbs Consortium, and the trade association of neighbor-
hood development corporations, as well as two county officials, answered
the call from NPI to coordinate the actions, programs, and funding of the
array of initiatives aimed at abandoned property.** Although its profile re-
mains low, the Vacant Abandoned Property Action Council, as it decided
to call itself, has facilitated a higher degree of cooperation and coordination
of efforts by public and private entities that are responsible for most of the
programs dealing with vacant and abandoned properties.

On a statewide level, a new initiative emerged as a result of the Cross-
roads report, which noted that state legislation would be critical in deal-
ing more effectively with vacant and abandoned property in Cleveland. In
the fall of 2005, a statewide forum on vacant and abandoned property was
convened in Columbus, and an astounding turnout from all parts of Ohio
prompted the conveners to form a statewide coalition called ReBuild Ohio.
It coordinates the exchange of information about the abandoned property
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issue generally, commissions studies, identifies public policy objectives,
and champions legislation and other public actions to support the effort to
rebuild those places (urban, suburban, and rural) destroyed by population
dislocation, economic loss, and mortgage disasters.

In February 2008, ReBuild Ohio issued a study describing the costs that
abandoned property inflicts on municipalities.”® The study demonstrates
from sampling six towns and small cities, along with six big-city neighbor-
hoods, that the direct and indirect costs borne by Ohio taxpayers is shock-
ingly high, although arriving at an exact final figure is probably impossible.
It also shows that all types and sizes of communities are seriously affected.
ReBuild Ohio’s role now is to inform about and advocate for public policies
that help local governments and nonprofit developers, as well as others, to
cope more effectively with the results of the mortgage disaster in the state.

G. Strategic Blight Clearance and Land Assembly

Long before the Crossroads report was released, NPI initiated its Land
Assembly Project to bolster the six neighborhood Strategic Investment Ini-
tiatives described above. The NPI team expanded its activities to include
workshops to explain sources and techniques for researching and track-
ing properties in distress. Especially important is the public-access NEO
CANDQO, the parcel-based data source assembled and available on the Inter-
net by the Center on Urban Poverty and Community Development at Case
Western Reserve University.® The development of this database of records
from various public sources is a major benefit for research, investigation,
and reporting of real property information. Used for identifying where and
how to deploy program resources for a variety of public and private agen-
cies, the database is also issuing its own studies that illuminate housing,
demographic, and economic matters with data and maps. It is an indis-
pensable tool and will be more indispensable as it acquires more of the
available data.

The Land Assembly Project investigates specific vacant abandoned prop-
erties and at-risk streets in neighborhoods with development initiatives
of strategic importance beyond the immediate neighborhood. It also as-
sists CDCs in dealing with problem properties as soon and as effectively
as possible. It acquires and focuses financial resources for blight removal
and acquisition in a disciplined way and provides legal resources when
litigation of nuisance property is necessary.” Its work at the ground level
gives clarity and specific suggestions for government policies and non-
profit programs. The expertise of the NPI Land Assembly Project team
is increasingly in demand by other organizations, both nonprofit and
governmental.

III. Policies and Programs Needed for Rebuilding

The experience of the Urban Development Law Clinic over the past
ten years, working primarily with Cleveland CDCs but also with city and
county agencies, has provided students and supervising attorneys with
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a unique opportunity to consider what needs to be done and what legal
tools are needed to rebuild neighborhoods. It would be a mistake to as-
sume that such experience is sufficient to provide all the answers or meet
the needs of other urban neighborhoods in other states.?® However, our ex-
perience using law and public policy to help our clients highlights critical
needs for the immediate future.

A. Improved Public Land Record Systems

There is a critical need for unified and uniform real-time parcel-based
digital public records systems. The arcane and fragmented methods now
generally employed for making, keeping, and accessing public records
related to real property are a confusing and costly hodgepodge that en-
ables an array of abuses and schemes. This fragmentation and lack of design
impedes the protection of the public and imperils the property rights of
responsible owners.

Gathering complete data on the current condition and legal status of real
property is a major challenge. Public records about real property—current
and prior ownership, value, taxes owed, liens of record, pending litigation
affecting the title, code violations, and occupancy—are kept by a variety
of public offices, each with its own data system. The individual elected
officials, municipal or county, who control those offices are rarely willing
to cooperate with each other or to make public records about real property
easily accessible. Not all use computerized systems, and some systems are
not Internet-accessible. Exclusive control of public information is generally
used for political purposes by the individual officeholder whose job it is to
provide it.

The fragmentation, incompatibility, and inaccuracy of data sources
make the task of accounting for the condition, ownership, legal status, and
legal problems of abandoned or distressed properties time-consuming and
costly. Local governments spend huge amounts of time and money to lo-
cate and serve notices of code violations, search warrants, demolition no-
tices, nuisance abatement assessments, or legal actions. Matters are made
worse when mortgagees hold their liens in the names of nominees and fail
to record assignments or transfers of lien ownership, or when those who
take title in order to flip the property delay recording deeds until they have
secured a buyer with a new mortgage. Securitization of mortgages has
made tracking lien holders through the maze of assignees, servicers, trusts,
bankruptcy proceedings, debt collectors, and defunct business entities an
expensive nightmare. Considering the vast numbers of abandoned houses
and lots where the liens have less value than the cost of the legal process
to clear them, this record-keeping chaos is an unconscionable cost to the
taxpayers who foot the bill in the end.

It may be necessary for state legislatures to take a look at land record
keeping and the costs, both direct and indirect, of the procedures and sys-
tems currently being used by local agencies, i.e., deed recorders, tax as-
sessors and collectors, courts, municipal code enforcers, and safety forces,
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to name the most obvious ones. Looking ahead to the decades of recovery
and land reutilization work needed in most Rust Belt states, Ohio and its
neighbors will need to provide better access to public land records. With-
out good information readily accessible, all the work to recover and rebuild
will be more difficult, more time-consuming, and more expensive.

B. Code Enforcement

Municipal governments faced with a rising tide of distressed housing
and commercial buildings in residential neighborhoods have discovered
that their code enforcement system is overwhelmed. In most large cities,
existing housing inspection and code enforcement systems are no match
for the effects of the mortgage crisis. System redesign, introduction of
new technology, and increased resources are needed in virtually every
city and inner-ring suburb. Code enforcement systems established in the
1950s and 1960s to manage urban and suburban growth now need to be
reconfigured to manage abandonment, neglect, and the reutilization of
structures and land. Under such a reconfiguration, municipalities must
receive legal authority commensurate with the nature and scope of the
housing and land reutilization needs they now face.

Inspection and enforcement, first of all, should be designed to prevent
deferring maintenance of structures in use. Some Cleveland suburbs, in-
cluding Cleveland Heights and Shaker Heights, are using systematic ex-
terior and point-of-sale interior inspections to protect distressed housing
stock from irresponsible marketing. The property rights, use, and value of
all owners are protected when code compliance is uniformly and reliably
enforced. Compliance can be enhanced when inspection and enforcement
are accompanied by assistance programs for owners whose financial capac-
ity or knowledge of home repair is limited. Requiring the repair of defects
and problems before they reach an expensive stage produces a higher level
of voluntary compliance, while enforcement that only comes after prob-
lems are serious and extensive is difficult, expensive, and less successful.

Properties vacant for long periods of time and those abandoned or ne-
glected by owners are bound to become public nuisances. New mechanisms
being developed for early identification of such properties will pinpoint
those with high-risk mortgages, foreclosure or other court proceedings, ab-
sentee ownership, and other indicators of impending distress.” Some cit-
ies are enacting property registration ordinances requiring that owners of
chronically vacant property be identified, provide a local contact for service
of notices and be accountable for code compliance.

C. Nuisance Abatement

In weak-market neighborhoods where owners and mortgagees are
abandoning blighted houses, nuisance abatement falls on the municipal
government or nonprofit community developers. Demolition or rehabili-
tation to protect the health, safety, and welfare of neighborhoods from aban-
doned houses is a high-cost proposition. Thousands of houses in cities like
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Cleveland, Buffalo, Detroit, St. Louis, and Pittsburgh, just to name some
obvious examples, are costing hundreds of millions of dollars in demoli-
tion and other nuisance abatement.*® Recovery of these costs from owners
is rare and ordinarily depends on an assessment lien collected along with
delinquent property taxes long after the nuisance abatement expenditure.
Because so many of these abandoned properties are also tax-dead, the ex-
pense of clearing abandoned houses and their toxic titles is a public cost to
taxpayers that is never fully recovered. Legal authority for nuisance abate-
ment by public or public-interest agencies needs to include a mechanism
for charging solvent owners with the cost of misuse and neglect of their
property. In particular, speculators, irresponsible mortgagees, and foreclo-
sure plaintiffs should bear the cost of their real estate business decisions.
Those who engaged in manipulative real estate business practices should
not be allowed to pass the external costs of their risky adventures to the
public and to the neighbors. This situation will require legislative change
and, in some instances, litigation.*

D. Land Reutilization Authorities

Interest in the role of land reutilization authorities to recover orphaned
and unmarketable land is growing. Professor Frank Alexander of Emory
University School of Law recognized at the turn of the century that land
banks could be critical to cities struggling with the surge of tax-dead prop-
erties. His involvement in the state of Michigan to reform tax foreclosures
and develop the Genesee County Land Bank Authority provided a back-
ground for his study of key examples of land banks. His very readable Land
Bank Authorities: A Guide for the Creation and Operation of Local Land Banks* is
an indispensable explanation of land banks and their functions.

Professor Alexander’s Guide also introduced the Genesee Land Bank
Authority developed and operated by Genesee County Treasurer Dan
Kildee.® The impressive success of the expansive Genesee Land Bank Au-
thority in Flint, Michigan, is catching the attention of property tax collectors
and municipal officials responsible for neighborhood health, safety, and
welfare. Its distinctive features—countywide scope, financial self-suffi-
ciency, efficient title-clearing procedures, protection of owner occupants in
tax foreclosure, and land reutilization based on public benefit—potentially
make it one of the most important public programs for cleaning up the
residue of the mortgage crisis in older urban areas.

In Cuyahoga and other Ohio counties, plans are being made for aug-
mented land banks having authority to work with multiple municipalities
to accept tax-delinquent property and acquire other blighted or abandoned
property from mortgagees, to assemble and hold substantial numbers of
parcels, to prevent abusive speculation in land, to access multiple fund-
ing resources for effective operation, and to help municipalities manage
redevelopment for the public benefit. Although it remains to be seen if the
Genesee model can be refitted to metropolitan regions in other states, at
this point the vision of a land reutilization authority able to receive and
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manage blighted realty and toxic titles is one of the most promising pro-
grams in sight.

E. Expedited Tax Foreclosure

As mentioned above, tax foreclosure is the most common procedure
presently available for cleaning toxic titles of abandoned property. Most of
the land going into land banks comes by way of tax foreclosure proceed-
ings. Although the primary purpose of tax foreclosure is the enforcement
of a tax lien, the sale of the property to pay delinquent taxes transfers a
clear title to a new owner. Historically, tax foreclosure is a lengthy process
of two years or more from the time the taxpayer stops paying until the title
is cleared. Moreover, the time can be extended by any one or more legal
impediments: pending mortgage foreclosures, probate of the property, bank-
ruptcy, divorce litigation, and missing heirs, just to list the obvious ones.
Although tax foreclosure is effective, it is often so slow that tax-dead prop-
erty sits in a neighborhood for years, lowering the value of surrounding
properties and discouraging the determination of neighboring owners to
maintain their properties and pay their taxes.

Property tax foreclosure reform can play a key role in the battle against
abandonment and blight. Expedited foreclosure procedures for abandoned
properties are proving very useful in both Genesee County, Michigan, and
Cuyahoga County, Ohio. The new procedures in both states protect the
rights and interests of owners who want to be heard in a more protracted
proceeding while handling uncontested cases with a speedier summary
process. Further reform of tax foreclosure should look for ways to start the
foreclosure process more quickly after tax payment obligations are aban-
doned by owners.*

An innovative bill pending in the Ohio legislature would authorize
certain municipalities to bring a foreclosure action and marshal all liens
without the municipality itself holding a lien.*® This procedure would be
applicable only where the property was abandoned and in a nuisance con-
dition as defined by the statute. The measure would enable any party with
a legal interest to take legal responsibility for the property or to receive any
proceeds of the court-ordered sale. It would also provide earlier interven-
tion in the case of abandoned property on which taxes are owed but not yet
certified as delinquent.

F. Mortgage Foreclosure

The tsunami of mortgage failures in the past seven years has tested the
capacity and effectiveness of mortgage foreclosure litigation in courts all
over the country. Nowhere is this more true than in the Cuyahoga County
Court of Common Pleas, where the vast majority of Cleveland’s fore-
closures are adjudicated. Both the bench and the foreclosure bar are stressed
and have been publicly scrutinized about a variety of issues. There is, on
the one hand, insistence that courts do more to assist homeowners caught
up in a mysterious legal system in which they, being short of cash, are at
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a great disadvantage. On the other hand, there is a demand that backlogs of
cases involving empty dwellings be dealt with much faster and with results
that improve rather than exacerbate the problem of abandonment. Partic-
ularly in urban areas, court systems handling foreclosures are hampered
by insufficient staff; inadequate technology; poor coordination among
agencies; and, often, judges who have a low regard for the importance of
these cases.*

Reform of mortgage foreclosure litigation is likely to be very difficult
and slow. There is weighty inertia vested in the status quo; and, as institu-
tions, the legislature and the courts are not always in agreement on how
to govern courts. In addition, the real estate and banking interests have a
huge investment in judicial foreclosures and will exert all their power to
resist change that does not benefit them more than anyone else.

Although policy reform of the mortgage foreclosure and foreclosure sale
process is not widely discussed, recent initiatives in case management are pro-
ducing some results. Within a limited range of discretion, individual courts
may adopt local rules of court and standing orders for management of
cases

In Cuyahoga County, for instance, foreclosure filing fees were raised to
finance additional staff to process foreclosure cases. Another innovation is
a procedure of the Magistrates Department providing that when a munici-
pality informs the court that a property subject to foreclosure is abandoned,
the plaintiff mortgagee is allowed to put it on a fast track for early default
hearing. The objective is to speed up foreclosures when the property is of-
ficially declared a nuisance and owners are in default of an answer. New
legislation in Ohio also requires the prompt filing of sheriff’s deeds after
confirmation of sales to prevent the mortgagees or other purchasers from
hiding their ownership of dilapidated property while they look for a buyer
willing to take the liability off of their hands.”

One of the greatest problems of housing code enforcement and protec-
tion of property rights of resident taxpayers is the practice of lien-holding
debt collectors who purchase distressed property at a sheriff’s auction with
their lien rights and then fail or refuse to comply with housing, health, and
safety codes. We see properties marketed on the Internet attracting buyers
from other continents who plan to get rich flipping real estate they have
never seen. They have no capacity for or interest in being responsible for
the condition of the house. This problem is magnified by the huge volume
of unmarketable housing in weak-market neighborhoods like those in the
industrial inner cities.

To bridge the disconnection of legal procedures related to the condi-
tion of property from those legal procedures for debt collection of liens,
evidence of the property’s condition should be included in the record of
the foreclosure case from the beginning. Therefore, plaintiffs in foreclosure
cases should be required to file a verified report of the condition of the
property with respect to compliance with local housing, zoning, health, and
safety codes, along with evidence of title. This would put all parties and the
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court on notice of defects severe enough to affect the marketability of the
property and would reveal the existence or likelihood of nuisance abate-
ment assessments not yet placed on the tax duplicate. Early recognition of
whether or not there is actually loan collateral in mortgage defaults could
bring about an earlier and more constructive resolution of the issues.

When a municipal government takes responsibility for the condition
of abandoned real property, there should be either a provision for inter-
vention in a foreclosure action by the municipality to assert its claims for
nuisance abatement and other expenses peculiar to abandoned property,
or injunctions to prevent further harm on account of the misfeasance, mal-
feasance, or nonfeasance of any party with a legal interest. Such access to
the mortgage foreclosure process would require a municipality to include
in its code enforcement system a means of identifying properties that are
in distressed condition and of accessing the court’s foreclosure docket on a
daily basis. Intervention by municipal authorities at the mortgage foreclo-
sure stage may reduce the time that blighted property remains a blighting
influence.

Mortgage foreclosure cases are sometimes dismissed without any posi-
tive disposition of either the property or the lien.* This lien abandonment
may happen after a year or more of attempts to serve defendants. It may
happen after a foreclosure decree but before completion of a judicial sale. It
may happen after a stay for bankruptcy.

When a mortgagee decides to abandon the lien and its foreclosure ac-
tion to “let the property go for taxes” because it will not produce sufficient
proceeds at sale, the result is a toxic encumbrance on the title and harm to
the neighborhood. As noted earlier, the title to property in that situation
remains in the name of an owner who is unable or unwilling to take any
responsibility for its condition. In fact, owners frequently think that the
bankruptcy or foreclosure proceeding terminates their ownership when,
in fact, only a confirmed sale terminates their ownership. When they are
hauled into court to answer criminal charges for failing to abate the code
violations on the property, they are usually without the means to comply.
They were severed from the property by the mortgagee, who then walks
away without disposing of the mortgage lien in a responsible manner. To
address this problem, a public policy should require mortgagees in foreclo-
sure involving code-deficient property to repair the property as a condition
of proceeding with the foreclosure, post a performance bond sufficient to
abate code-deficient conditions, or deposit their lien with the municipality
or other designated agency before dismissal of the case.

As a matter of public policy, mortgagees who own properties and do
not maintain them in material compliance with housing codes should be
barred from filing new foreclosure cases. Why should the state assist fi-
nancial institutions in systematically conducting their business in unlawful
disregard of the property rights, health, safety, and welfare of taxpaying
property owners? From the neighborhood perspective, it appears that the
present law and the court system are the tools of business interests that
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escape any consequences for business practices that destroy houses on a
scale undermining whole streets and neighborhoods. Something is wrong
when banks and other financial institutions make beneficial use of laws
and courts to collect debts but ignore laws and courts when it comes to the
condition of the residential property they own.

G. Litigation

Crime statistics have shown a rise in mortgage fraud to record-setting
levels of white-collar crime in America.” Investigations and indictments
were slow to appear in Ohio, but in the last year the pace has picked up mark-
edly. Brokers, appraisers, and borrowers are on their way to jail; and the
word is that there will be more investigations and indictments this year.** In
addition to criminal prosecutions, cities and private parties are now filing
civil actions.* The defendants in the most recent civil cases include finan-
cial institutions, i.e., lenders and investment banks. For example, the City of
Cleveland, along with two nonprofit housing advocacy organizations, filed
suit in January 2008 against twenty-one Wall Street investment banks.*

As local and state governments tally up the billions of dollars carved out
of their property tax bases and the huge public cost of nuisance abatement,
police and fire protection, and the destruction of civic infrastructure in
neighborhoods most affected by mortgage failures, they will be compelled
to seek relief. Politicians cannot stand next to the effects of the mortgage
disaster in their districts and tell their taxpaying voters that they will do
nothing to obtain relief from those who did this for profit.

Criminal litigation is an important deterrent to future abuse, but it does
not rebuild neighborhoods. It remains to be seen if legal theories will suc-
ceed in persuading courts to remedy the harm and financial loss sustained
by cities, neighborhoods, and homeowners. The historical record suggests
that courts of law will not likely squeeze enough out of large international
corporations to rebuild much of what is now being lost in urban neigh-
borhoods. However, courtroom battles over this issue combined with the
evidence appearing in the court of public opinion are likely to create a dif-
ference, at least for a few years, in the way that local and state governments
relate to the financial industry. In this changed atmosphere, leaders of local
and state governments should restrain Wall Street from using the property
people live in for fee-generating transactions that destroy the value of that

property.
IV. Conclusion

Many of the experts who study the national economy and the housing
sector predict that the housing market is not likely to recover until after
2009, but they do not see what is happening at the neighborhood level. In
Cleveland’s neighborhoods and the suburbs near the city, recovery will not
occur nearly that soon. There are thousands of mortgages in our market
still in the process of failing. There are owners whose rising mortgage pay-
ments leave too little money for repair or improvements to keep homes safe,
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sound, and marketable. Now we are seeing an increase in foreclosures of
borrowers with prime mortgages whose home equity and opportunity to
refinance were impaired by the mortgage failures and abandonment around
them. In fact, there will be more foreclosures and more abandonment in
2009 than in 2008. Abandonment is spreading farther into suburbs, suck-
ing value out of neighboring properties occupied by owners who maintain
them and are paying off their home loans. Recognition of the nature and
scope of the mortgage debacle is beginning to motivate elected officials at all
levels to look for rescue and recovery policies and programs. Wall Street fi-
nancial institutions and investors in mortgage-backed securities want to be
rescued; and, with their status in the political economy of the country, they
will get relief first. Some borrowers will benefit from programs to reform or
refinance their loans, but most will not be eligible or able to grab a lifeline.

Recovery in those neighborhoods and municipalities that are stuck
with the physical and legal mess left behind has barely begun. It is appar-
ent on the ground, at the center of this storm, that the municipal authority
and civic assets that guard and support the quality of life where average
people live in large numbers have been weakened just when they are most
needed. The legal tools that cities and their residents need to deal with this
unprecedented disaster have not yet been crafted. The pathfinding efforts
described above are untested, and the historical record of land law gives no
reason to expect that reform will be quick or easy. It will be decades, if not
generations, before the blighted structures and toxic titles are cleaned up
and neighborhoods like those in Cleveland’s inner city are rebuilt.

Our clinical practice in the aftermath of this mortgage disaster includes
a search for new tools in law and public policy to clear blighted conditions
and clean toxic titles. Our clients remain committed to neighborhood com-
munity development, but they are finding it necessary to redefine what that
means and reconsider how to develop neighborhoods in which more peo-
ple choose to stay than choose to leave. We are looking for legal and public
policy innovations to defend development investments and neighborhood
residents against abusive lending and the large-scale blight and abandon-
ment that results from it. We are looking for public policy changes from leg-
islative assemblies, city halls, and courthouses to stop or prevent the harm
being inflicted by abusive residential property transactions. We are looking
for lawyers specializing in housing and community development and mu-
nicipal law to become more engaged as both scholars and practitioners in
the service of rebuilding neighborhoods. We are looking for the intellectual
resources and advocacy of those lawyers and institutions leading the legal
profession to discover and employ developments in law and public policy
necessary to rebuild what the mortgage disaster has destroyed.
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